INTRODUCTION
Criminals are evil.
1 Thieves, murderers, deceivers-the lot of them.
Unfortunately, this perception of criminal record holders is an extreme, but existing, stigma in society today. 2 Those who are associated with the criminal justice system as "criminals" are typically lumped together as drains on society. Those with criminal records have been relegated to defacto second-class status. We need to seriously reexamine the process and purpose of discriminating against criminal record holders. Admittedly, there are cogent arguments for publicly identifying those with criminal records. Criminals may bring instability, under-productivity, safety concerns, and tarnished reputations to a business. Furthermore, employers should be entitled to make reasoned and rational decisions for the risks they assume, including risks indicated by a person's criminal record. However, employers might not always use available information to make rational decisions. Rather, they may make irrational decisions. Just as employers and landlords should be entitled to make informed, rational decisions, prospective employees and tenants should be protected from discriminatory decisions.
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The one-vacation cap on misdemeanors should be eliminated. This cap creates arbitrary restraints on judges and provides arbitrary results. Before discarding this proposal, keep in mind there are plenty of other checks on "bad people." 3 In this article, I will explain why Washington State should change its policy of allowing a convicted person to vacate only one misdemeanor in a lifetime to a policy that puts no cap on the number of misdemeanors a person may vacate. In Part I, I will describe the process for vacating a criminal record and how it is different from other post-conviction processes such as expunging, deleting, and sealing conviction records. In Part II, I will focus on some basic crime statistics in Washington and compare them to national statistics. In Part III, I will touch on the many collateral consequences of having a criminal record, focusing in on housing and employment. In Part IV, I will bring everything together and explain the benefits of eliminating the cap on vacateable misdemeanors. In Part V, I will briefly address issues and alternative means of improving the postsentencing aspect of the criminal justice system.
I. DEFINING THE SCOPE OF THE PAPER AND DEFINING GENERAL CONCEPTS

A. Context of the Paper
It is important to recognize what this paper is and what it is not, both empirically and conceptually. Most of the data relied upon by this article has a wide margin of error due to an over-reliance on self-reporting from local law enforcement agencies. Unfortunately, self-reporting by counties with inconsistent record-keeping procedures is the best data available.
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No arguments will specifically address juvenile criminal records. Generally, juvenile criminal records are easier to expunge. 4 It should be assumed that any provided statistics do not include juvenile data unless otherwise stated. Additionally, while this paper will briefly touch on the relationship between mental illness and crime, such discussion is peripheral. Finally, while there are many ways Washington can improve the way it handles criminal records, rather than prescribe a complete overhaul, I suggest, as a first step, that the state legislature remove the cap that limits one vacateable misdemeanor in a person's lifetime. There are many important considerations involved in dealing with criminal records and many different points in the process. Many papers focus on the root of crime in order to reduce social harm. 5 Other papers focus on how tightly government should regulate private actors in considering criminal records when making employment or housing decisions. 6 This paper will focus on the area in between: government regulation after the criminal has completed access data breaking down how many people have multiple charges, let alone isolating felony and misdemeanor convictions. This information potentially exists on JIS-Link, but was not accessible to me.
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Finally, for the purposes of this paper, I will define "record holders" to mean those persons who have Washington criminal records including arrest or conviction data.
B. General Terminology of Adult Criminal Records
Legal terms for removing or modifying criminal records vary from jurisdiction to jurisdiction. This paper does not intend to provide universally accepted definitions. Rather, terms will be defined within this paper to prevent confusion, and are generally tailored to the understanding held in Washington State. For example, any person who has a criminal record, including non-conviction data, will be considered a record holder for the purposes of this paper. Other legal terms the reader will need to know include expunction, deletion, vacation, and sealment, as described in this section.
To Expunge
Expungement, or expunction, is a general term used by virtually all states for clearing criminal records. Expunction is ambiguously used with both broad and narrow meanings. Black's Law Dictionary defines "expunge" as erasing or destroying.
11 "Expungement" is typically misused as merely any form of preventing public access to criminal records. should only be used for the complete destruction of records. 13 For simplicity sake, "expunction" will be tentatively used as an umbrella term for any form of removing or redacting criminal data such as the processes of sealing, deleting, and vacating because that is the currently prevailing connotation of the term. To say the least, "expunction law" is catchier than "criminal-record-modification law." State reactions to addressing criminal records vary greatly. Most states do not allow the destruction of all related criminal records.
14 Each state has its own particular set of requirements and opportunities. 15 All but three states allow some general form of expunction, including juvenile records, and all but four allow some general form of expunction for adult criminal records.
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In 12 states, record holders are entitled to some form of automatic expunction after meeting certain criteria, while in 37 states, with overlap, record holders have access to discretionary-expunction procedures.
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Washington has one of the more progressive discretionary-expunction procedures in the nation. Washington does not allow record holders to expunge their records in the sense of destroying all data related to a criminal record-the court system always maintains copies unless a specific statute authorizes the destruction of the court records. 18 
To Delete
"Deleting" is conflated with "expunging" criminal records because there is a similar connotation between the words. Both denote a purging or elimination of the record. However, in Washington, and in this paper's terminology, deleting a criminal record only allows a record holder to remove any non-conviction data from law enforcement agency databases such as the Washington State Patrol. 21 36 states allow record holders to "delete" some types of non-conviction data.
22
Washington allows record holders to delete portions of their criminal record. 23 However, there are a few requirements the record holder must first meet. First, the criminal record eligible for deletion must only contain nonconviction data. 24 Non-conviction data is generally defined as any criminal record where there was not an adverse disposition against the defendant.
25
An adverse disposition is any decision other than acquittal, dismissal, or deciding not to prosecute. 26 Second, a court may, at its discretion, refuse to delete non-conviction data for several reasons. A court may refuse to delete a person's criminal record if that particular record involves a deferred prosecution or similar diversion. 27 Similarly, a court may refuse to delete a record if the record VOLUME 12 • ISSUE 3 • 2014
holder has an unrelated prior conviction for any felony or gross misdemeanor. 28 In contrast, prior misdemeanors should not affect deletion of subsequent non-conviction data in the same way. 29 Third, the record holder may not have been arrested for or charged with a crime during the intervening period. 30 For example, if a record holder has an arrest on his or her record and is subsequently convicted for an unrelated theft charge, a court will bar a record holder from deleting the first arrest until the record holder vacates the subsequent theft conviction. Similarly, if the record holder is arrested in the intervening period, the intervening period resets to the most recent arrest or conviction.
31
Regardless of whether the record holder wishes to compel or persuade the court to delete non-conviction data, he or she must wait for a set intervening period. 32 A misdemeanor record holder must wait at least two years since the record became non-conviction data if there was a favorable disposition. 33 Alternatively, the record holder must wait three years since the arrest, citation, or warrant if a conviction simply wasn't obtained.
34
Thus, if a record holder is arrested, then arrested again within the next several years, the record holder might need to wait an additional two to three years to remove the subsequent arrest before removing the original arrest. 28 Id. 
To Vacate or Set Aside
Vacating criminal records will be the primary subject of this paper. Vacating a criminal record removes the conviction record from all local non-court government agencies, such as the State Patrol, and municipalities. 35 Certain types of crimes, such as violent crimes, crimes against persons, DUIs, and, just recently added, prostitution, may not be vacated. 41 Washington has one of the most progressive vacating policies in the nation. Only 24 states allow record holders to "vacate" misdemeanors and gross misdemeanors in some circumstances, while 14 of those states allow record holders to "vacate" felonies as well. 42 On paper, Washington State has a more relaxed policy towards vacating felonies than misdemeanors.
43
There is no hard limit on the number of felonies that may be vacated, but only one misdemeanor may be vacated in a lifetime, assuming no prior vacations exist.
44
The vacation process can be a long and complicated road, especially for the uninformed record holder. After a sentence is handed down, the record holder must complete all the terms of his or her sentence, including incarceration, probation, and paying any court-imposed fines. 45 From the point the sentence is completed, a tolling period begins. 46 The tolling period varies from three years for a misdemeanor, 47 enforcement databases and the record is not removed, the client has gone to a lot of trouble for little benefit.
To Seal
Sealing a criminal record does not destroy the record, unlike truly expunging or deleting records; rather, it prevents access to the detailed record unless there is a subsequent adjudication where the sealed record is relevant. 65 An ordinary employer or landlord could still search for a person's name and find a message indicating the record is sealed along with some basic information. housing or employment and also to maintaining good credit. 99 The maximum, non-mandatory fine that a person can receive for class A felonies is $50,000; for class B felonies, $20,000; for class C felonies, $10,000; for gross misdemeanors, $5,000; and for misdemeanors, $1,000.
100
Someone hit by even a fraction of these limits may not be able to ever pay off the fines. If they cannot pay off the fines, they will never be able to vacate the criminal record. If they cannot vacate the criminal record, they will face difficult challenges when searching for housing or employment. If they cannot find stable housing or employment, they will not be able to pay off their LFOs. And so the cycle continues for many. Record holders are denied more than housing and employment opportunities. Besides a loss of employment and housing opportunities, record holders may be directly denied educational opportunities by secondary educational institutions admissions or indirectly denied by not being allowed to take out federal student loans. 101 A record holder may not be able to legally own a firearm 102 or receive welfare benefits. 103 Driver's licenses may be restricted, which further decreases employability. 104 Criminal records may even restrict military service and traveling abroad. 105 Record holders could also lose civil rights due to their criminal records. 106 Record holders in at least nine states may lose the right to vote 2) is serving a term of imprisonment resulting from a conviction of a crime; or (3) is convicted of a felony or offenses against the election laws, unless the disqualification has been removed by service of the sentence, including probation and parole time unless sooner pardoned."); W. VA. CODE 3-3-1 (b)(1)(C) (2012) ("Incarceration or home detention: Provided, That the underlying conviction is not for a crime which is a felony or a violation of section twelve, thirteen, or sixteen, article nine of this chapter involving bribery in an election" (emphasis in original)); D. among a sample population of 3,000 said they would probably not hire someone with a criminal record.
123
The private sector allows criminal records to greatly influence employment decisions. Without some form of protection, some record holders will continually be denied employment, with little hope of improving their situations. Most employers include a box in their application asking for criminal history information. While most jurisdictions allow employers to use knowledge of applicants' criminal records as the employers see fit, seven states and 40 local jurisdictions have adopted policies that prevent employers from using some forms of criminal data in employment decisions. 124 Because these laws typically prevent employers from asking questions relating to criminal histories that applicants must answer, the laws are considered to "ban the box." 125 Ban the box statutes prevent employers from using certain criminal history information such as conviction histories. 126 Ban the box statutes were introduced in seven states in 2012, none of which were passed. 127 If ban the box statutes cannot gain enough political support, legislatures should find other ways of protecting record holders' chances of fully rejoining society. Though employer interests should not be entirely discounted, record holders would be better off if employers could not be held negligent simply for hiring record holders. Currently, employers are discouraged from hiring employees with criminal records partially because they can be held liable for employee actions if the employer knew, based on the employee's 122 Id.at 6. 123 Id. at 10. 124 NAT'L LAW EMP'T PROJECT ET AL., supra note 95, at 2. 125 Id. 126 Id. 127 Id.
criminal history, that the employee was predisposed towards crime. 128 Only six states have limited employer liability for hiring applicants known to have relevant criminal records, including one state that passed a related law in 2012. 129 Related bills were introduced in seven other states, but none passed. 130 Washington does not currently limit any employer liability for negligently hiring someone with a criminal record. Some states restrict background checks to only occur at the end of the hiring process so applicants can be evaluated based on their positive qualifications. Background checks can be frustrating for applicants, especially when supposedly expunged crimes pop up. In 42 states in 2010, over 17.7 million name-based noncriminal background checks were performed, presumably by prospective employers and landlords. 131 Roughly ten percent of those were requested from Washington State, 99 percent of which were from Internet-based requests.
132
Most employers in Washington cannot legally consider criminal records if the record is over ten years old or unless they are directly related to the job. 133 technically look up records and may not consider someone who says they have never been convicted when, in fact, they have. Issues of trust arise. When employers have knowledge of criminal records, they are rarely empathetic. Nationally, over 90 percent of employers expressly consider criminal records in the hiring process. 136 According to a 2007 survey, "roughly 40 percent of employers would 'definitely' or 'probably' hire applicants with criminal records, whereas much higher percentages (i.e., 80 to 90 percent) would hire former welfare recipients, workers with little recent work experience or lengthy unemployment, and other stigmatizing characteristics."
137
Assuming companies don't hire because of a fear of recidivism, employer calculus may not be completely based in reality. Some studies show the propensity to re-commit a crime diminishes over time. 138 After four to seven years of not committing other crimes, ex-offenders and non-offenders are equally likely to commit a crime. 139 Furthermore, those who have been employed for even a year or less also are far less likely to recidivize than those who remain unemployed. 140 According to an Illinois study with a sample size of 1,600 individuals recently released from state prison, only eight percent of those who were employed for a year recidivized, compared to the Illinois's 54 percent average recidivism rate. 
C. Record Holders in our Economy
Criminal records drastically reduce a person's economic prospects. Record holders have a long-term reduced prospect of stable employment and earnings. 142 After having some time to adjust to life out of prison, record holders have up to 20 percent lower earnings, reduced wage growth, and lower employment compared to the period of time before they were incarcerated. 143 In 2008, 1 in 33 working-age adults were ex-prisoners while 1 in 15 working-age adults were ex-felons. About 1 in 17 adult men of working-age were ex-prisoners and about 1 in 8 were ex-felons. 144 Even at the "relatively low" productivity rates of ex-offenders, accounting for less overall education and job-skills training, the resulting loss of output in 2008 was between roughly $57 billion and $65 billion. Studies show that only 30 to 40 percent of people with criminal records are employed in any given quarter, with quarterly earnings for those who are averaging $2,000 a quarter, or roughly $8,000 a year. 149 The poverty level for a single household in the 48 contiguous states at the time of that study, 2007, was $10,210; 150 the 2014 poverty level is below $11,670.
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In all surveys of employers that asked about their willingness to hire people with criminal records, employer responses reveal a strong aversion to hiring applicants with criminal records, stronger than their aversion to hiring other groups of stigmatized workers such as welfare recipients and those with GEDs. 152 Over 60 percent of employers who have recently hired low-skilled workers indicate they would "probably not" or "definitely not" be willing to hire an applicant with a criminal record. 153 Employers have legitimate concerns about problems such as danger, reputation, and reliability.
154
D. Economics 2013
Unemployment numbers are hard to decipher because there are so many different measures of unemployment. There are six levels of unemployment officially tracked by the government, labeled U-1 through U-6, all of which SEATTLE JOURNAL FOR SOCIAL JUSTICE indicate employment levels as a percent of the total civilian workforce.
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U-1 measures people who are unemployed for over 15 weeks. 156 U-2 measures job losers and those removed from temporary jobs. 157 U-3, the official unemployment rate typically discussed on the news, measures the total number of unemployed people as measured by those who successfully apply for unemployment benefits. 158 U-4 is the U-3 number plus discouraged workers who no longer seek unemployment benefits. 159 U-5 is the U-4 number plus all other marginally attached 160 workers. 161 U-6 is the U-5 number plus those who are underemployed for economic reasons. 162 The unemployment levels for the United States and Washington State are shown in Table A Unfortunately, these numbers are flawed. These numbers exclude public sector jobs, self-employment, and informal work for cash. Part-time and casual employment combined likely characterizes much work among offenders and ex-offenders, both before and after incarceration. 164 Many factors affect unemployment. 165 Thus, it is difficult to truly gauge how much criminal records affect unemployment in the aggregate. Individually, record holders deal with greater concentrations of long-term unemployment. Long-term unemployment is defined as being unemployed for 27 consecutive weeks. 166 The percentage of unemployed persons that were in long-term unemployment rose from 17. National employment numbers after the Great Recession were dismal, especially for record holders. U-3 unemployment numbers, as low as four percent before the Great Recession, ballooned to over ten percent at the worst. 170 In Washington, U-3 unemployment was at its local minimum before the housing bubble burst around the end of 2007, and peaked in early 2010.
171
Record holders are substantially affected by unemployment. Half of all offenders entering the Washington State prison system were unemployed at the time the offense was committed.
172 Half. Those with criminal records may be denied the opportunity to gain skills needed to successfully fit a role in the local or national economy. With fewer legal opportunities, record holders may feel that they have little choice but to take or create illegal opportunities. 167 Id. Some believe "ban the box" statutes and other similar remedies take away an employer's right to rationally decide what risks to take. 177 It is argued that criminal records are manifests of mutable characteristics, the choices of the criminals, and should not be protected like immutable characteristics such as race or gender. 178 "There are currently over 12 million ex-felons in the United States, representing roughly 8 percent of the working-age population." 179 According to a 1994 Department of Justice ("DOJ") study, nearly two-thirds of parolees will be charged with new crimes and over 40 percent will return to prison within three years. 180 In fact, murder is the third largest cause of on-the-job death overall, and first for on-the-job death for women. 181 Co-workers and ex co-workers commit VOLUME 12 • ISSUE 3 • 2014 14 percent of all workplace violence, committing 1,500 violent assaults each year. 182 However, focusing on the superficial statistics from the DOJ study creates a straw man argument for two main reasons. First, the statistic focuses on ex-felons and not all record holders. Unfortunately, non-felon record holders typically get lumped in with felons. This further illustrates the need for misdemeanants to acquire additional protection. Second, not all felons are able to find stable employment or housing, which makes them more likely to re-offend. Those who find stable employment and housing are much less likely to re-offend. Providing more jobs will help reduce overall crime rates.
E. Housing Issues
Criminal records disadvantage people seeking housing as well as employment. The general issues people with criminal records endure are compounded by housing issues they are typically forced to face. 183 Adequate housing provides stability. A study in New York reported that a person without stable housing was seven times more likely to re-offend after returning from prison. 184 However, landlords often deny housing to SEATTLE JOURNAL FOR SOCIAL JUSTICE frame. 185 A 2009 Seattle-based study revealed that a criminal history alone does not predict if a person will be a successful housing resident. 186 Further, landlords typically wish to know a tenant has stable income that can be used to pay rent when it is due. 187 Income screening can require income that is two to three times higher than rent. 188 The cycle continues.
IV. THE PROPOSAL
A. My Plan
Expunction law in Washington is not just inequitable, it is erecting barriers to employment and housing for 18 percent of Washingtonians. While many record holders are able to find some form of work, many are casually employed, underemployed, or unemployed.
Disallowing certain heinous crimes from being expunged is understandable. If the criminals are the ones conducting the crimes, then they should squarely shoulder the burden rather than shifting externalities onto employers or landlords. But people must come to terms with the fact that in doing so, those "very bad" people have no chance to rehabilitate and have few, if any, non-criminal alternatives.
WASH. REV. CODE § 9.96.060, which allows for misdemeanors to be vacated, all but abrogates the purpose of WASH. REV. CODE § 9.94A.640, which allows felonies to be vacated. By greatly limiting people from vacating some petty misdemeanors, record holders are prevented from utilizing WASH. REV. CODE § 9.94A.640. Finally, even if the law was modified, critics could take solace in the fact that judges would ultimately have the discretion to vacate a criminal record or not. The prosecutor's office typically reviews every motion to vacate order and decides whether or not to protest. From there, even if a record holder has dotted every i and crossed every t, a judge may still decide that public policy would be best served by denying the motion.
B. 2013 House Bill 1087
Recently, Representative Sherry Appleton and a few other sponsors attempted to push a bill 189 through the House Committee on Public Safety that happened to propose a similar prescription as this paper. It attempted to raise the cap from allowing a record holder to vacate only one misdemeanor in a lifetime to four. 190 The cost of such a bill to the Washington taxpayer in incidental court costs is estimated to be $34,000 at most, with record holders picking up the tab when they file the motion to vacate. 191 The highest estimates assume there would be double the number of vacation hearings every year should a similar bill pass. Doubling would put the number of hearings in district and superior courts at around 1,300 a year. 192 But if 1,300 of the 1,459,700 people with criminal records in Washington 193 vacated their records, then we would have progress. 1,300
people would be able to build lives for themselves and their families. Fewer would be relegated to an "untouchable-like" status.
V. REMAINING PROBLEMS
First, law enforcement agencies and courts should continue to improve their data collection practices. There is very little data available from state or national databases regarding criminal records. It would be nice if agencies could collect data on final dispositions. Agencies should also gather more information on misdemeanors, especially if misdemeanors are the bulk of crimes courts and law enforcement agencies deal with. Scholars cannot really provide insightful comments unless there are actual statistics to provide insight on. The more knowledge we have of how our justice system works, the more likely we can create a more accurate and equitable approach to criminal justice reform.
Washington needs to better educate individuals regarding their rights in dealing with criminal records. To give credit where credit is due, educational brochures are posted on the Washington Court website. 194 However, many will have no reason to go to a website if they did not initially believe there was a purpose in going to the website. Jurisdictions like King County need to do a better job of educating record holders. Before they exit the courthouse, each record holder should be told he or she can possibly limit access to their criminal records, and be provided with helpful materials.
In my short time helping people vacate their records with the King County Bar Association's Volunteer Legal Program, I discovered an astounding number of clients lack knowledge of their expunction rights. Time after time I have turned away otherwise eligible clients because they did not understand the relationship between paying the court fines and the tolling period. Some only heard about a possibility of expunction a decade or more after completing their sentences. Others heard there was a VOLUME 12 • ISSUE 3 • 2014 possibility of expunging their records, only to find that a $100 courtimposed fine was preventing them from expunging the record for another term of years. People frequently have problems understanding the specific type of expunction for which they are eligible.
Further, fines should not determine the tolling period. When the term of years qualification is phrased as beginning at the completion of all terms of sentencing, the condition makes sense. A record holder should complete all the terms of his or her sentence as proof of both rehabilitating and paying his or her debt to society. But court-imposed fines have virtually no weight on rehabilitation. Court-imposed fines factor into retribution and just deserts.
It should not matter when a record holder pays the fine so long as it is paid before the motion to vacate can be granted. A record holder should be allowed to start the clock even if the fines have not been paid. Start it after any jail or probation sentence is over. Add some reasonable interest. But absolutely do not punish good faith people who genuinely want to do better and be better.
If nothing else, the law should strive for a modicum of logical consistency. Washington could switch from capping misdemeanors to capping felonies. It was admirable that the Washington State Legislature tried to correct the logical inconsistency of allowing the vacation of felonies and not misdemeanors by passing WASH. REV. CODE § 9.96.060. They tried in the initial House Bill to make it parallel, but modified it along with the domestic violence restrictions. The current system does not make sense. If nothing else, switch the cap from misdemeanors to felonies. While felonies provide more of a stigma, there are many more misdemeanors due to the increasing criminalization of our society. SEATTLE JOURNAL FOR SOCIAL JUSTICE VI. CONCLUSION I love that Representative Appleton presented a helpful bill, but that bill does not go far enough. She claimed "kids can be dumb," "make mistakes," and "need to have a way to be forgiven their childish trespasses."
195 But sometimes, crimes can come in more than clumps of four, especially when people can be charged with multiple convictions for the same criminal conduct.
Criminal records significantly impact job seekers and prospective tenants. Record holders have drastically increased problems of housing instability and unemployment. If we were able to provide more stable housing and employment opportunities, we might come closer to full employment and increase the size of the economy. Fairness and justice aside, the economic benefits alone can justify a policy shift towards more lenient treatment of criminal records. Higher employment means higher household budgets. Higher household budgets mean higher household demand. Higher demand leads to higher supply. Higher supply leads to lower prices and a more robust demand-based consumer economy.
By removing the illogical cap on vacating misdemeanors, we could allow more people greater opportunities. While much more can and should be done, this is merely one important step. For far too long, criminal records have been tools for separating "desirable" members of society from "undesirables." While there is no known solution to perfectly balance the interests of record holders and the general principles of punishment, the currently one-sided balance needs to be corrected. Hopefully, eliminating the cap on vacation-eligible misdemeanors will provide a more equitable balance. I'm quite happy to say. That the Sneetches got really quite smart on that day. The day they decided that Sneetches are Sneetches. And no kind of Sneetch is the best on the beaches. That day, all the Sneetches forgot about stars and whether They had one, or not, upon thars.
-The Sneetches by Dr. Seuss
